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Introduction

• Big Picture Concepts for the LTC Industry that help understand the legal changes 
implemented for 2026 and beyond

• Continued consolidation of the industry through sales, mergers affiliations
• Continued governmental oversight, scrutiny and reporting of ownership and desired 

transparency
• Increased use of data and analytics as a means of investigating and prosecuting fraud 

and abuse in the industry
• Continued financial pressure through insufficient reimbursement programs
• Continued staffing pressures, affecting quality care, federal termination of federal 

staffing minimums
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Federal and State Survey/Certification 
Updates
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Top Survey Citations for 2025
Source: 
https://qcor.cms.gov/Citation_
Freq_NHs
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Deficiencies by Scope and Severity
Source: 
https://qcor.cms.gov/Deficienc
y_Count_NHs
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Enforcement Actions
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Civil Monetary Penalty Report
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Overdue Recertification Surveys
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Survey Reports

• There continue to be significant backlogs in the survey and revisit process, which delay 
the verification of compliance and may extend the period during which daily civil 
monetary penalties (CMPs) accrue.

• The HHS Office of Inspector General is conducting an audit of CMS oversight of state 
survey agencies and their use of third-party contractors to conduct nursing home 
surveys. The audit remains ongoing and is currently expected to be completed in FY 
2026.
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Survey and Enforcement Issues/Updates (SOM)

• In January 2026, CMS revised Chapters 5 and 7 of the State Operations Manual to update 
Immediate Jeopardy guidance, clarify off-site complaint investigations, and align nursing 
home enforcement procedures with current policy.

• CMS updated the Special Focus Facility program (Jan. 2026) to include three-year post-
graduation monitoring and to require survey agencies to consider staffing levels and 
resident fall prevalence when selecting SFF candidates. 
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Admission and Discharge Issues

• OAG focus on admissions of residents with opioid addictions and treating medications
• State agencies and Attorney General have taken the position is that the denial of NF 

admission to an individual based on an Opioid Use Disorder (OUD) or the need for 
medications to treat, is a violation of the ADA, licensure regulations, and state Unfair 
Trade Practices and Consumer Protection Laws

• Changes in federal law that eliminated the need for a waiver for physicians to 
prescribe treating medications for OUD; so to the agencies, a NF cannot argue that 
its physicians are not able to prescribe/oversee OUD residents

• Very important to review admission procedures and policies to ensure that they do 
not contain discriminatory practices relative to OUD
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Key Legal Themes From 2025 DAB SNF Decisions

It is fair to say that the overwhelming majority of appeals filed with the Department Appeals Board and 
federal courts with respect to survey issues are decided in favor of the government, and not the provider.

Across these cases, the DAB consistently reaffirmed several principles governing nursing facility 
enforcement:

1. “Substantial Compliance” Standard.  Facilities are noncompliant if deficiencies create more than 
minimal harm risk to residents.
2. Deference to CMS Enforcement.  The Board generally defers to CMS enforcement decisions unless 
the facility shows clear factual or legal error.
3. Immediate Jeopardy.  Immediate jeopardy findings are upheld unless clearly erroneous.
4. Importance of Care Plans.  Failure to follow physician orders, facility policies, individualized care plans 
can establish regulatory violations.
5. Limited Scope of Review.  Facilities generally cannot challenge CMS’s choice of enforcement remedy, 
only whether the facility was in substantial compliance.
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Case Law Updates

Generations at McKinley Place v. CMS, DAB No. 3211 (11.06.2025) 

• Board affirmed noncompliance where facility failed to follow food safety cooling standards, creating 
immediate jeopardy risk, and upheld $18,500 per-instance CMP based on undisputed facts.

• Takeaway: Failure to follow food safety protocols creates actionable risk regardless of actual harm; 
facilities are liable for staff actions, and strong policies or training do not excuse violations.

West Caldwell Care Center v. CMS, DAB No. 3210 (10.10.2025)

• Board upheld noncompliance where facility failed to follow care plan and physician orders preventing 
pressure sores, affirming summary judgment and per-day CMP for resulting avoidable ulcer.

• Takeaway: Failure to implement care plans or physician orders defeats “unavoidable” defense; 
documentation matters, and general practice claims won’t create factual disputes to avoid summary 
judgment or penalties.
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Case Law Updates

Oak Ridge Center v. CMS, DAB No. 3195 (06.17.2025)

• Board upheld immediate jeopardy finding and CMP where nursing staff repeatedly failed to follow 
diabetes care orders, creating systemic risk of serious harm despite conflicting expert testimony.

• Takeaway: Repeated failure to follow physician orders and protocols can support immediate jeopardy 
findings; facilities must show such noncompliance clearly unlikely to cause serious harm to overturn 
CMS determinations.

Lake Worth Nursing Home v. CMS, DAB No. 3194 (06.17.2025)

• Board upheld noncompliance findings and $1,375 daily CMP where facility failed to report resident-on-
resident abuse, prevent further assaults, and maintain proper food safety standards.

• Takeaway: Facilities must report and stop resident-on-resident abuse regardless of perpetrator intent or 
visible injury; expired and improperly stored food also supports noncompliance and daily penalties.
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Case Law Updates

Golden Living Center – Morgantown v. CMS, DAB No. 3192 (06.16.2025)

• Board upheld immediate jeopardy CMPs where facility failed to prevent known resident-to-resident 
abuse and implement effective interventions, resulting in harm and ongoing risk to residents.

• Takeaway: Facilities cannot tolerate recurring abusive behavior or set limits on frequency; they must 
prevent it entirely and implement care plans effectively to avoid immediate jeopardy findings.

Golden Living Center – Mountain View v. CMS, DAB No. 3190 (05.16.2025)

• Board found facility noncompliant with accident prevention and administration rules based on repeated 
falls, failure to implement care plans, and environmental hazards, supporting immediate jeopardy.

• Takeaway: Facilities must implement care plans and address hazards; repeated falls and ignored 
interventions show systemic failure, supporting immediate jeopardy even without staffing-based 
violations.
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Case Law Updates

Pennsylvania Nursing and Rehabilitation Center v. CMS, DAB No. 3185 (05.12.2025)

• Board upheld CMPs where facility failed to follow care plan, monitor bowel status, and prevent neglect, 
causing immediate jeopardy and resident death from untreated bowel obstruction.

• Takeaway: Failure to follow care plans and document care equals neglect; resident rights do not excuse 
noncompliance, and risk of harm alone supports immediate jeopardy and penalties.

Park Valley Inn Health Center v. CMS, DAB No. 3181 (04.24.2025)

• Board upheld CMS setting enrollment effective date at survey completion, rejecting earlier date despite 
facility readiness, because compliance is determined only when CMS confirms all requirements are 
met.

• Takeaway: Effective date hinges on CMS determination of full compliance, not provider readiness; 
choosing new enrollment over assignment delays billing and courts won’t apply equitable or 
constitutional relief.
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Case Law Updates
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• Sligo Creek Center v. CMS, pending in 4th Circuit (June 12, 
2025) 

• SNF challenges CMS CMPs for infection control violations and 
alleged immediate jeopardy in the amount of $1.5 million.

• Takeaway:  Major infection control violations may trigger large CMS 
penalties and significant enforcement actions, so the question here 
is whether the provider is entitled to a jury trial, rather than before 
an ALJ.



Admission and Discharge Issues

• OAG focus on admissions of residents with opioid addictions and treating medications
• State agencies and Attorney General have taken the position is that the denial of NF 

admission to an individual based on an Opioid Use Disorder (OUD) or the need for 
medications to treat, is a violation of the ADA, licensure regulations, and state Unfair 
Trade Practices and Consumer Protection Laws

• Changes in federal law that eliminated the need for a waiver for physicians to 
prescribe treating medications for OUD; so to the agencies, a NF cannot argue that 
its physicians are not able to prescribe/oversee OUD residents

• Very important to review admission procedures and policies to ensure that they do 
not contain discriminatory practices relative to OUD
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Immigration Enforcement in Senior 
Housing and Care Facilities
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What Changed - and Why It Matters

• Before 2025, the Department of Homeland Security designated health care facilities, 
including nursing homes, assisted living and personal care homes, as "protected 
areas" where immigration enforcement was presumptively prohibited.

• Agents could not conduct arrests at your facility without extraordinary circumstances.
• On January 25, 2025, Homeland Security rescinded the protected area policy. 
• Immigration and Customs Enforcement (ICE) and Customs and Border Protection 

(CBP)  agents may now attempt immigration and at your facilities, including arrests 
of residents, visitors, and staff.

• Pennsylvania DOH, DHS, and PDA jointly issued an advisory urging facilities to adopt 
a written response policies.

• Best practice: your facility must have a written policy and have trained staff before 
an agent appears at your door.
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Self-Evaluation of Risk

• Providers should conduct a critical self-evaluation of risk:
• What is the demographic make-up of facility staff?
• What is the demographic make-up of facility resident population?
• What is the political climate in the provider’s geographic area?
• Have other health care facilities in the area previously been subject to an ICE raid?

• Depending on these factors, the risk of an ICE raid may or may not be likely; Nevertheless, 
it is important for the facility and staff to be prepared, in the event of an actual event.
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Understanding and Applying Legal Concepts

• The “target” of the visit is important for purposes of applying the law and conducting an 
analysis

• Is the target a resident or a staff member/employee
• What actions are ICE trying to take?

• Are they requesting information/asking questions about a resident/staff member?
• Are they seeking documentation from the Facility?
• Are they seeking to arrest a resident/staff member?

• The documentation presented by/relied upon by ICE matters:
• Judicial Search or Arrest Warrant/Subpoena
• Administrative Warrant/Subpoena
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Resident vs. Employee/Staff Member

• HIPAA protections apply only to a resident (unless the staff member is also, somehow, a 
patient/resident of the Facility)

• PHI includes: resident name, date of birth, address, medical record number, diagnosis, 
admission and discharge dates, immigration status (when documented in medical record).

• Absent a valid judicial warrant or recognized HIPAA exception, NO PHI may be disclosed to 
any law enforcement officer, including immigration agents.

• Administrative warrants (ICE Forms I-200 and I-205) are NOT judicial warrants and DO NOT 
satisfy the HIPAA exception allowing law-enforcement access to PHI.

• Only a warrant signed by a state or federal judge triggers a HIPAA law enforcement 
exception. Comply strictly with the stated scope of the document. Consult management 
and/or legal counsel first.
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Operational Continuity – Resident Arrest

• Assess whether the event triggers reporting obligations.

• Potential reporting obligations include
• Notification to the DOH (or DHS for PCH) under applicable incident reporting regulations if the 

arrest or removal constitutes an unexpected or involuntary discharge or transfer, or otherwise 
affects resident safety or care delivery;

• Notification to DHS or OLTL if the resident is Medicaid-enrolled and the event affects the facility's 
ability to meet its obligations under its provider agreement (highly unusual);

• Notification to the resident's responsible party or legal representative, consistent with HIPAA and 
applicable resident rights requirements;

• Notification to the facility's liability insurer and outside legal counsel. 

• Any required report should be made as soon as practicable and within the timeframe specified by the 
applicable regulatory authority.
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Resident vs. Employee/Staff Member

• Personnel records are protected under law, though not via HIPAA.
• Employee records may not be produced in response to an administrative warrant. A 

judicial warrant or employee consent is required.

• HIPAA generally does not protect employee records (unless they are patients of the facility 
itself). 

• Administrative warrant: facilities not required to surrender employee or grant non-public 
access.

• Judicial warrant: facility may not obstruct. Escort discreetly to minimize resident 
disruption. 
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Employee Issues: The I-9 Form

• An I-9 (Employment Eligibility Verification form) is the federal form that every U.S. 
employer must complete for each new hire to verify the employee's identity and 
authorization to work in the United States. 

• I-9s are a distinct legal category that sits outside HIPAA but is still protected from 
warrantless disclosure.

• ICE has specific statutory authority to inspect these records via a Notice of Inspection 
(NOI). 

• The NOI requires production within three business days. 
• Best practice is to not produce an I-9 without the DPC/legal counsel review.

• Store I-9's separately from personnel files in a dedicated binder or secured system.
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Operational Continuity – Employee Arrest

• If a staff member is arrested mid-shift, immediately activate emergency staffing protocols.
• Do NOT tell residents or families why, say only that a staffing adjustment is being made.

• Assess whether if the arrest results in a staffing deficiency that affects resident safety or 
care delivery, consistent with applicable DOH/DHS guidance on staffing. 

• Consult employment counsel on wage obligations and adverse action risks.

27



Know Your Warrants



What Spaces Are Protected from 
Entry?



The Designated Point of Contact 
(DPC): Your Key Position



Scenario Response Guide



Documentation and Post-Event 
Communications



Policy and Training: What You Need to 
Have in Place



Key Takeaways for Providers



Nurses and Staff Must:

• Stay calm and  professional - do not argue or obstruct.
• Ask for the agent's ID and purpose, and write it down.

• Direct agents to the lobby/reception area.
• Immediately call the Designated Point of Contact (DPC).
• Document everything using an incident log.
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Nurses and Staff Must NOT:

• Confirm or deny any resident's presence within the facility (PHI).
• Produce or show any medical record, file or chart without the agent presenting a 

judicial warrant, judicially executed subpoena, or consent.

• Grant access to resident rooms, care areas, or nursing stations.
• Sign, accept, or acknowledge any legal document.
• Give legal advice.

• Make overhead announcements that create alarm or could be construed as a means of 
“obstruction” by law enforcement.
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Fallout

• An ICE visit will become front-page news in all likelihood
• Providers should be prepared to respond to inquiries from families and the media, and 

may want to have consultants/media relations firm on retainer in such events to help be 
proactive with these communications

• It will be important for the facility to convey the message that residents and staff remain 
safe, and that the facility has complied with all of its legal obligations

• Expect significant post-visit interaction with a variety of governmental agencies and 
advocacy groups

37



Medicare and Medicaid Reimbursement 
Update
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Medicare

• FY 2027 SNF PPS Proposed Rule (released April 2, 2026)
• 2.4% increase in rates based on proposed SNF Market Basket of 3.2% (note, 

the increase was 3.2% for FY 2026)
• No structural overhaul to PDPM, but there are ICD-10 coding refinements
• Value Based Purchasing (VBP) program increases quality measures to include 

hospital readmissions, staffing metrics, and infection measures
• SNF Quality Reporting Program continues to shift focus toward outcome 

based measures; Continues the 2% payment penalty for noncompliance

• Medicare continues to shift toward a quality and outcomes driven 
payment system
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Medicaid

• Budget Adjustment Factor (BAF)
• Awaiting results of legislative action
• Will the BAF be reformed, revised or eliminated?

• Supplementation Payments
• Will they continue or be adjusted/expanded?

• Will Chapter 1189 be reformed to address payment issues?
• Will DHS address payment delays due to delays in MA eligibility determinations at the 

CAOs?
• DHS continues to “bid out” CHC MCOs; Will more be retained in 2026?
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Fraud and Abuse/Compliance Update
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Fraud and Abuse/Compliance Update

• CMS is actively expanding its efforts to combat and address fraud issues
• Increased use of data analytics to determine/identify issues
• Increased scrutiny of enrollment information
• Increased review of ownership and related-party transactions
• Increased audits of

• Therapy claims
• Hospice relationships
• Managed care billing
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Fraud and Abuse/Compliance Update

• The DHS OIG is evaluating the SNF/Medical Director relationship:
• Hours worked by Medical Directors
• Ability to fulfill the duties outlined in Part 483
• What additional regulatory oversight may be warranted
• Whether any “better” funding mechanisms should be explored

• DHS concerned that reporting of Medical Director hours in PBJ have raised questions 
about whether they are integral to implementing resident care policies, coordination, 
quality assurance

• Concerned about “sham” arrangements and lack of documentation of services

• Report expected in 2026
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HIPAA Update
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HIPAA Update

• Substance Use Disorder (“SUD”) updates to Notice of Privacy Practices required by February 16, 2026
• SUD records given a “separate and higher” level of protection, and not immediately subject to TPO 

exception
• To be disclosed, residents must provide a written consent allowing disclosure of SUD records for 

treatment, payment, and health care operations
• Once properly disclosed under a valid consent, SUD information may be redisclosed by HIPAA-

covered entities for permitted purposes (except SUD counseling notes and legal proceedings).
• Unauthorized disclosure of SUD records is now subject to HIPAA breach notification requirements.

• Patients must be informed of:
• Complaint rights
• Restrictions on use and disclosure
• Privacy protections for SUD treatment information
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HIPAA Update

• HHS proposed many updates to the Security Rule in 2025, and we are currently expecting 
a final rule at some point mid-to-late 2026

• If finalized:
• Many “addressable” safeguards will become mandatory
• Multi-factor authentication
• Encryption
• Formal incident response plans
• Regular vulnerability scanning and penetration testing
• Annual compliance audits and risk assessments

• No new privacy rules, but OCR is increasing oversight and enforcement
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Miscellaneous Legal Updates
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Miscellaneous Updates

• CMS is becoming much more aggressive in its enrollment enforcement practice
• CMS is terminating SNFs for their affiliations with terminated providers
• For example, if the SNF contracts with a physician/medical director who has been 

terminated, the SNF may receive a termination notice itself
• SNF with common ownership/control of a terminated provider (such as a HHA or 

Hospice) could also face termination
• Failures to timely revalidate or report changes (via the 855A) have led to 

deactivations or “stays of enrollment”
• “Stay of Enrollment” – new enforcement tool for lower level noncompliance

• 60 day window where claims will be rejected
• 15 day window to rebut a notice of stay of enrollment
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Recommendations

• Stay updated on state and federal regulatory changes
• Implement robust risk management and quality assurance programs

• Foster a culture of compliance through staff education
• Regularly review and audit resident care practices and documentation
• Develop strong policies around resident privacy and data security
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Conclusions

• The legal landscape for nursing facilities continues to evolve.  There are many pending 
changes at the moment, so it is important to stay informed.

• Focus on compliance, risk management, and safeguarding resident rights.

• Provide education to staff on current issues and regulatory updates
• Questions?
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Contact Information

David C. Marshall, Esq.
Latsha Davis & Marshall, P.C.

1250 Camp Hill Bypass, Suite 110
Camp Hill, PA 17011

Phone:  717-620-2424

dmarshall@ldylaw.com
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